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Your “Independent Contractors”
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Rules You Should Know
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Benefits of Independent Contractors
Independent Contractors (“ICs”) are an
everyday resource for many companies in
the U.S.  In a mutually beneficial relation-
ship, the company gets a highly qualified
person who is an expert in their field.  The
worker has the flexibility to provide servic-
es to more than one company and can pro-
vide services when he or she chooses.  The
company does not have the legal responsi-
bilities of an employer and has dramatical-
ly lower costs due to other savings.

Complicated Guidelines
You must manage Independent Contractors
completely differently from employees.  If
a company does not follow the legal guide-
lines for use of Independent Contractors, a
variety of problems can befall you.  The
government can seek to reclassify the
Independent Contractors to employees,
you may have to pay back-employment
taxes to the government, and you may be
required to offer similar benefits to the IC
that have been offered to employees if your
employee claims unemployment benefits
or sues you.  This can cause unexpected,
significant losses and needless time in
fighting adverse findings by government
agencies such as the Illinois Department of
Employment Security (“IDES”).

By law, an Independent Contractor rela-

tionship must be structured and operated
completely differently from an employ-
er-employee relationship.  Independent
Contractors are independent mini-busi-
nesses.  Independent Contractors must
be allowed to provide services in meth-
ods they choose.  As their customer, you
can set requirements and deadlines.
However, the requirements must be
quantitative goals and the Independent
Contractor must be allowed to choose
the way in which they conduct the 
work – not according to your methods.
Do not manage an Independent
Contractor using traditional employee
supervision methods.  

An employee, on the other hand, is fully
controlled by the employer.  Employees
are supposed to follow every instruction
and are required to follow any lawful
workplace rule, no matter how detailed.
In addition, you provide a costly range of
financial support for the employee and
assume much greater legal liability
towards the employee.

Guidelines
Fortunately, there are known guidelines
to avoid problems.  The below guidelines
must be interpreted in a matrix-like man-
ner.  Some guidelines can be critical and
some can be less meaningful.  It depends
on your business and how all the factors
interrelate as a whole.  The degree or
existence of each factor will differ
depending on your particular situation.
No factor is necessarily decisive, but you
should take into account all factors.  If
you need further help on these issues, we
can help you.

We strongly suggest you follow our Do’s
and Don’ts of using and managing
Independent Contractors.  
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With creative, 
cost-effective 
re-structuring of
your Independent
Contractor rules,
minor modifications
may dramatically
increase your legal
compliance and
avoid problems.
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Contract

Pay

Do’s Don’ts Why?

Do have a written agreement with your
Independent Contractors (the “IC”).

Do not rely on a “hand shake”
agreement.

A written agreement is not common in
the rank-and-file employer-employee
relationship

Do include a provision to transfer to your
company all ownership of copyrighted
material produced by an IC.

Failure to do this means an IC will own
any materials her or she creates for you.

Do’s Don’ts Why?

Do pay an Independent Contractor con-
tingent upon completing tasks or upon
completing the job.

Do not pay an Independent
Contractor wages or amounts
measured by regular intervals
(i.e., per hour, week, month). 

Paying by the hour, week or month tends
to show an employer-employee relation-
ship.

Do not pay their expenses. An independent business would natu-
rally pay all its expenses

Do not pay Independent
Contractors from a payroll
account.

Only employees should be paid from a
payroll account.

Do obtain an Independent Contractor’s
taxpayer ID number or social security
number if an Independent Contractor will
make over $600 a year.

If you do not report Independent
Contractor payments, the IRS will
require you to withhold 31% of all pay-
ments to Independent Contractors above
$599.

Do not give IC’s similar benefits
as are given to employees.

Explain to the IC that this is necessary.
Your employees will also appreciate that
they are receiving greater benefits.

Do file a Form 1099-MISC with the IRS
and give a copy to the Independent
Contractor.

Filing a Form 1099-MISC will ensure
that IRS Safe Harbor protections are
retained.
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Work Method

Miscellaneous

Do’s Don’ts Why?

Do allow an Independent Contractor to
work when she wants.

Do not require an Independent
Contractor to work “full-time” for
you and do not require set hours.

Allowing an Independent Contractor to
choose their own hours of work tends to
show no employer-employee relationship.

Do allow an Independent Contractor to
work off premises. 

An Independent Contractor should have
some office space separate from the com-
pany.  Usually, only employees are pro-
vided with free office space.

Require results from the Independent
Contractors, not a method for completing
the work.  Detailed requirements includ-
ing deadlines are absolutely allowed and
actually beneficial.

Do not control the order and
sequence of an Independent
Contractor’s work.

• Controlling an Independent Con-
tractor’s order and sequence of 
work tends to show control, which 
is consistent with an employer-
employee relationship.

• Of course, you can require the 
Independent Contractor to follow 
job and company rules.

Do’s Don’ts Why?

Do not have Independent
Contractors and regular employ-
ees do similar work.

Allowing an Independent Contractor to
do the typical repetitive work performed
by other employees shows an employer-
employee relationship.  The closer the
work of an Independent Contractor is to
the core business operations, the more
likely it is that the work should be done
by an employee.

Do hire an incorporated Independent
Contractor.

Since an incorporated Independent
Contractor is already an employee, he
cannot be your employee.  Usually, this
is a lesser factor.

Do keep good records of all transactions
with IC’s.

Good recordkeeping will support your
case.

Do not provide continuing career
education to an Independent
Contractor.

You can provide training specific to your
company procedures.
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Miscellaneous (continued)

Conclusion and Future Action
If you use Independent Contractors, the above rules may seem unrealistically restrictive for your business.  Yes, it is diffi-
cult to follow all of the rules simultaneously. Nevertheless, I have seen first-hand how businesses have borne losses for not
following these rules.

With creative, cost-effective re-structuring of your Independent Contractor rules, minor modifications may dramatically
increase your legal compliance and avoid problems.  You should compare the above rules to your Independent Contractor
work methods and make sure you comply with the law.  

If you need help interpreting these rules, we would be glad to help you.

Do’s Don’ts Why?
Do allow Independent Contractors to use
other people to render services.

An Independent Contractor rendering
service through another person or entity
tends to show that the company lacks
control over the work methods of the
Independent Contractor.

Give Independent Contractors specific
project completion dates.

Do not hire Independent
Contractors for indefinite or
extended periods.

An indefinite term of work is a hallmark
of an employee.  IC’s can be used regu-
larly, it’s just that each project should
have clear beginning and end dates.

Do not give an Independent
Contractor the tools and materials
for completion of the job.

Providing tools and materials is some-
thing done for employees, not independ-
ent parties.

Do allow Independent Contractors to
work for more than one person at your
company.

If more than one person at the company
uses the Independent Contractors work,
this tends to show they lack close super-
vision.

Do require the Independent Contractors
to have their own business cards.

Independent business people have their
own cards.  This is important.  IC’s
should be offering their services regu-
larly to other companies.
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This article does not constitute the giving of legal advice.  Please seek legal 
counsel who can assess your individual legal situation in compliance with the law.


